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We overrule appellant’s second point of
error.
Dormant Commerce Clause Challenge

In his third point of error, appellant
argues that section 33.021(b) violates the
Dormant Commerce Clause because it
“unduly burdens interstate commerce by
attempting to place regulations on the en-
tirety of the Internet.” Appellant relies,
in part, upon the following passage from
American Libraries Ass'n v. Pataku

[TThe Internet is one of those areas of

commerce that must be marked off as a

national preserve to protect users from

inconsistent legislation that, taken to its
most extreme, could paralyze develop-
ment of the Internet altogether. Thus,
the Commerce Clause ordains that only

Congress can legislate in this area, sub-

ject, of course, to whatever limitations

other provisions of the Constitution

(such as the First Amendment) may re-

quire.

969 F.Supp. 160, 169 (S.D.N.Y.1997). Ap-
pellant complains that “Texas’s attempt to
regulate online speech has the effect of
restricting protected speech around the
eountry and even the globe.”

{131 However, the Commerce Clause
does not preclude states from enacting
statutes that, like the one at issue here,
criminalize the online solicitation of mi-
nors. Multiple courts from other states
have considered, and rejected, complaints
nearly identical to appellant’s Commerce
Clause argument in this case. See State v.
Colosimo, 122 Nev. 950, 142 P.3d 352, 356
(2006); People v. Foley, 94 N.Y.2d 668, 709
N.Y.S2d 467, 477, 731 N.E2d 123, 133
(2000); State v. Snyder, 155 Ohio App.3d
453, 467, 801 N.E.2d 876, 887 (2008);
Hatch v. Superior Court, 80 Cal.App.4th
170, 94 Cal.Rptr.2d 453 (Cal.App.4th Dist.
2000). As noted above, section 33.021(b)
criminalizes the conduct of an adult who,
with the specific intent of arousing or grat-

ifying a sexual desire, and with the use of
electronic messaging or online services, in-
tentionally communicates in a sexually ex-
plicit manner with a minor or distributes
sexually explicit material to a minor. Id.
§ 33.021(b). The statute includes a scien-
ter requirement for each element of the
offense. It is clearly targeted at criminal-
izing the conduct of adults who engage in
sexually explicit communications or dis-
tribute sexually explicit material to minors
for gratifying a sexual desire. “It is diffi-
cult to conceive of any legitimate com-
merce that would be burdened by penaliz-
ing” the conduct targeted by Texas’ online
solicitation of a minor statute. Colosimo,
142 P 3d at 357. Accordingly, we hold that
the statute does not violate the Commerce
Clause.

We overrule appellant’s third point of
error.

Conclusion

We affirm the order of the trial court.
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individually, alleging contracting company

was liable for unpaid supplies, and compa-

ny president was liable as guarantor of the
debt incurred by contracting company.

The parties cross-moved for summary

judgment. The District Court, Brazoria

County, Robert E. May, J., granted com-

pany president’s motion, granted supplier’s

motion as to contracting company, and de-
nied supplier’s motion as to building con-
tractor individually. Supplier appealed.

Holdings: The Court of Appeals, Jim

Sharp, J., held that:

(1) signature of president of contracting
company on application for credit cre-
ated individual Hability for the debt of
the corporation;

(2) signature on eredit application was suf-
ficient to meet statute of frauds re-
quirement that writing be signed by
person to be charged; and

(8) judgment against contracting company
conclusively established the extent of
liability of contracting company with
respect to contracting company presi-
dent individually.

Reversed and rendered.

1. Appeal and Error &=870(2), 1175(1)

When both parties moved for sum-
mary judgment and the trial court granted
one and denied the other, the Court of
Appeals must determine all questions pre-
sented and render the judgment the trial
court should have rendered.

2. Contracts &=176(2)
The construction of an unambiguous
contract is a question of law for the court.

3. Contracts &143(2), 176(2)

If a written instrument is so worded
that it can be given a certain or definite
legal meaning or interpretation, it is not
ambiguous and the reviewing court will
construe it as a matter of law.
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4. Contracts &143(2)

A contract is ambiguous only when its;
meaning is uncertain and doubtful or i ig
reasonably susceptible to more than g
meaning.

5. Contracts &=147(2)

If a contract is unambiguous, the
courts will give effect to the intention of
the parties as expressed or as is apparent
from the writing. ‘

6. Contracts &147(1)

A written instrument standing. alone
will usually be deemed to fully express the
intention of the parties, because it is the
objective, not subjective, intent that con-
trols.

7. Corporations and Business Organiza-
tions €21962(3) '
Language of guaranty in credit appli-
cation was clear and unambiguous and,
therefore, signature of president of con-
tracting company on application for credit
which stated that, by his execution of the
application, he certified that he was the
owner, general partner, or president of the
contracting company, and that he “uncon-
ditionally and irrevocably personally guar-
antee[d]” the credit account of the compa-
ny, ereated not only a corporate lability,
but individual liability for the debt of the
corporation.

8. Corporations and Business Organiza-
tions &1962(2)

Company president’s signature on
credit application for contracting company,
in which the signature was followed by his
corporate designation, was sufficient to
meet statute of frauds requirement that
writing be signed by person to be charged,
in action brought by construction supplier
against company president individually al-
leging he was guarantor of the debt owed
to supplier by contracting company, where
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the guaranty language on the credit appli-
cation which stated, “I am president and I
do unconditionally and irrevocably person-
ally guarantee this credit account” specifi-
cally designated him as an individual.
V.T.C.A., Bus. & C. § 26.01(a), (0)(2).

9. Corporations and Business Organiza-
tions &=1962(3)

That a signature is followed by a cor-
porate designation does not necessarily
serve to relieve the signatory of individual
liability; a signature followed by corporate
office will result in personal liability where
the individual is clearly designated within
the instrument as personal surety for the
principal.

10. Guaranty &36(1)

A guarantor is entitled to have his
agreement strictly construed so that it is
limited to his undertakings, and it will not
be extended by construction or implication.

11. Guaranty &=27

In construing a guaranty contract, the
primary concern of the reviewing court is
to ascertain the intent of the parties.

12. Guaranty &=27

If there is uncertainty about the
meaning of a guaranty contract and two
reasonable constructions may be made, the
reviewing court will apply the construction
most favorable to the guarantor.

13. Guaranty =36(1)

Unless the guaranty agreement itself
sets forth a more extensive or more limit-
ed liability, the guarantor’s liability on a
debt is measured by the principal’s liabili-

ty.
14. Guaranty &79

A judgment against the principal obli-
gor conclusively establishes the extent of
the principal’s liability with respect to a
guarantor, if that judgment is obtained in
a suit of which the guarantor had full

knowledge and an opportunity to defend;
however, unless the guarantor could actu-
ally assert the defenses of its principal in
the underlying case, such that the guaran-
tor could actually control the suit with
respect to any defenses including those
available to the primary obligee, this gen-
eral rule does not apply.

15. Corporations and Business Organi-
zations 1990

Judgment against contracting compa-
ny, in action by building supplier against
contracting company and company presi-
dent individually to collect debt, conclu-
sively established the extent of the liability
of contracting company with respect to
contracting company president individually
as its guarantor; company president indi-
vidually and contracting company were
party to the underlying suit, both he and
company were fully aware of the suit, both
had an opportunity to defend against the
summary judgment that was rendered
against contracting company, both were
represented by the same attorneys in the
underlying litigation, and contracting com-
pany could neither have entered into the
contract with building supplier nor defend-
ed itself in the litigation without the active
participation of company president.

F. Richard Leach, Leaqh & Minnick,
P.C., Houston, TX, for Appellant.

Jeffrey L. Gilman, Gilman & Gilman,
P.C., Houston, TX, for Appellee.

Panel consists of Justices KEYES,
SHARP, and MASSENGALE.
OPINION

JIM SHARP, Justice.

This appeal is from the grant and denial
of cross-motions for summary judgment in
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a contract ease. 84 Lumber contends that
David Powers is liable as a matter of law
in his capacity as personal guarantor for
the debt of David Powers Homes, Inc. We
reverse and render.

Background

David Powers Homes, Inc. applied for
credit with 84 Lumber by filling out a
written credit application form. The copy
of the application form in evidence before
the trial court was partially cut off and
partially illegible. Above the signature
line, however, was a paragraph in capital
letters that reads as follows:

[JGNING BELOW I HEREBY CER-

TIFY THAT I AM THE OWNER,

GENERAL PARTNER OR PRESI-

DENT OF THE ABOVE []ESS AND I

DO UNCONDITIONALLY AND IR-

REVOCABLY PERSONALLY GUAR-

ANTEE THIS CREDIT ACCOUNT

AND [JENTS OF ANY AND ALL

AMOUNTS DUE BY THE ABOVE

BUSINESS, AND THAT I HAVE

READ ALL OF THE TERMS AND

[JTIONS ON THE REVERSE SIDE

OF THIS APPLICATION AND UN-

DERSTAND AND AGREE TO THE

SAME, AND THAT ALL INFORMA-

TION CONTAINED IN THIS APPLI-

CATION IS TRUE AND CORRECT

TO0 THE BEST OF MY KNOWL-

EDGE. [JATION MUST BE FULLY

AND COMPLETELY SIGNED AND

WITNESSED.!

Applicant Date

Print Name
(If Applicant is a partnership, then gen-
eral partner must sign the application.
If Applicant is a corporation, then Presi-
dent must sign the application.)

1. [] indicates where the left margin was cut
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The application was signed “David Pow.
ers,” with an asterisk by the name and “4¢
officer” hand-written over the date. In
the “Print Name” line was handwritten
“President David Powers.”

The credit line secured by this applica-
tion became delinquent and 84 Lumber
sued David Powers Homes, David Powers
and Sherry Jessup, a David Powers
Homes employee and signatory to a credit
application on behalf of David Powers
Homes. 84 Lumber asserted that both
David Powers and Sherry Jessup, the indi-
vidual defendants, were liable as guaran-
tors for the debt of David Powers Homes,

All defendants filed a general denial hut
David Power Homes further denied the
veracity of the sworn account, the amount
of the claims, and the crediting of all just
offsets. David Powers and Sherry Jessup,
the individual defendants, challenged the
capacity in which they were sued, plead a
failure of consideration, and claimed the
guarantees were ambiguous as to whether
the individuals were liable in their individ-
ual capacity.

84 Lumber moved for summary judg-
ment but the record does not reflect that
the motion was granted. Rather, the rec-
ord indicates that a post-answer default
judgment was rendered against all defen-
dants, jointly and severally, in the amount
of $150,541.94. The subsequent motion to
set aside the default judgment and for a
new trial was granted. Thereafter, the
defendants filed a supplemental answer as-
serting the statute of frauds as an affirma-
tive defense and alleging a defect in the
parties, ie., that another David Powers
entity had actually submitted the purchase
orders in question. 84 Lumber thereafter
released Sherry Jessup, leaving only David
Powers and David Powers Homes as de-
fendants.

off of the copy before the Court.




When 84 Lumber filed a second motion
for summary judgment against the two
remaining parties, only David Powers re-
sponded. He also filed a cross-motion for
summary judgment against 84 Lumber
based on the statute of frauds. The trial
court’s final judgment granted 84 Lum-
ber’s motion as to David Powers Homes,
denied 84 Lumber’s motion as to David
Powers individually, and granted David
Powers's cross-motion for summary judg-
ment against 84 Lumber. The court or-
dered that 84 Lumber recover $150,541.94
from David Powers Homes, plus pre-and
post-judgment interest and attorney’s fees.
The trial court specifically held that David
Powers is not liable to 84 Lumber as a
guarantor.

84 Lumber appeals this judgment to the
extent that it rendered summary judgment
in favor of David Powers against 84 Lum-
ber and denied summary judgment against
David Powers.

David Powers’s Liability as Guarantor

In its sole issue, 84 Lumber asks this
Court to reverse the denial of summary
judgment it sought and the rendition of
summary judgment in favor of David Pow-
ers on the basis that David Powers is
liable as a matter of law in his capacity of
personal guarantor of the debt of David
Powers Homes.

1. The Parties’ Contentions

84 ILumber argues that Powers’s signa-
ture immediately below the unambiguous
~ Tecital that he was to “unconditionally and
_irrevocably personally guarantee the credit
account and [ Jents of any and all amounts
due by the above business” binds Powers
as a matter of law. It further reasons
that, as David Powers Homes did not ap-
peal the judgment against it, David Pow-
ers is liable for that amount assessed
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against David Powers Homes in that now-
final judgment.

David Powers counters that the credit
application was signed only in a represen-
tative capacity and thus does not bind him
individually, is ambiguous, is unenforceable
pursuant to the statute of frauds, and cov-
ers purchases made by entities other than
David Powers Homes.

2. Standard of Review

[1] We review a trial court’s grant of
summary judgment de novo. Mid-Centu-
ry Ins. Co. of Tex. v. Ademaj, 243 S.W.3d
618, 621 (Tex.2007). When, as here, both
parties moved for summary judgment and
the trial court granted one and denied the
other, we must determine all questions
presented and render the judgment the
trial court should have rendered. Id.; Ar-
gonaut Ins. Co. v. Baker, 87 S.W.3d 526,
529 (Tex.2002). Summary judgment is ap-
propriate if there is no genuine issue of
material fact and the movant establishes
that he is entitled to judgment as a matter
of law on the issues set out in the motion
or response. See TexR. Civ. P. 166alc).

3. Unambiguity of the Contract

David Powers argues that the credit ap-
plication was signed in a dual capacity and
is, thus, ambiguous.

a. The Law

[2-6] The construction of an unambig-
wous contract is a question of law for the
court. See Coker v. Coker, 650 S.W.2d
391, 393 (Tex.1983). If a written instru-
ment is so worded that it can be given “a
certain or definite legal meaning or inter-
pretation,” it is not ambiguous and the
reviewing court will construe it as a matter
of law. Id. A contract is ambiguous only
when its “meaning is uncertain and doubt-
ful or it is reasonably susceptible to more
than one meaning.” Id. If a contract is



204 Tex.

unambiguous, the courts will give effect to
the intention of the parties as expressed or
as is apparent from the writing. Gulf &
Basco Co. v. Buchanan, 707 S.W.2d 655,
658 (Tex.App.-Houston [Ist Dist.] 1986,
writ ref’d n.r.e.). The instrument standing
alone will usually be deemed to fully ex-
press the intention of the parties, because
it is the objective, not subjective, intent
that controls. See City of Pinehurst v.
Spooner Addition Water Co., 432 SW.2d
515, 518 (Tex.1968).

The El Paso Court of Appeals was pre-
sented similar contract language in the
case of Austin Hardwoods, Inc. v. Vanden
Berghe, 917 S.W.2d 320 (Tex.App.-El Paso
1995, writ denied). There, as here, imme-
diately above the signature line of the
credit application was recited: “If a corpo-
ration, the undersigned personally guaran-
tees the payment of this account in his
individual capacity.” Id. at 323. The cor-
porate officer signed the application in his
capacity as vice-president. Id. Thereaf-
ter the corporation went into bankruptey
and the creditor company made demand
on the officer for payment. Id. at 322.

The officer denied being a guarantor;
claimed that the agreement lacked consid-
eration and was ambiguous; and claimed
that the suit was barred by the statute of
frauds. Id. at 322. The ftrial court
agreed, found the guaranty agreement am-
biguous and unenforceable, and rendered
judgment in favor of the corporate officer.
Id.

In light of the signature under the “per-
sonal guaranty” language, the EI Paso
Court of Appeals “failled] to see how the
above-cited guaranty clause render[ed] the
agreement susceptible to more than one
meaning.” Id. at 823. The Court noted,
“The language of the agreement is not
unclear or indefinite. Rather it clearly
evidences application for credit by a corpo-
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ration guaranteed by the individual signing
the application.” Id.

That the officer signed in his corporate
capacity also did not persuade the E] Pagg
Court. To create a corporate obligation,
the officer necessarily had to sign in his
corporate capacity. Id. “However, as the
guaranty paragraph stipulates, in addition
to the creation of a corporate liability the
signing individual further covenants to be
individually liable for the debt, again the
very essence of a guaranty agreement.”
Id. Having found the agreement unam-
biguous, the Court construed the contract
as a matter of law and found that the
corporate officer was individually liable as
a guarantor for his corporation’s debt. Id.

The San Antonio Court of Appeals, too,
held that a similar contractual provision
created liability in the corporate signatory.
See Taylor-Made Hose, Inc. v. Wilkerson,
21 S.W.3d 484 (Tex.App.-San Antonio 2000,
pet. denied). There, the corporate vice-

president signed in her corporate capacity
below the following language: “I, person-
ally agree to pay all invoices and cost of

collection including, but not limited to eol-
lection agency fees, court costs, and rea-
sonable attorney’s fees on any amount re-
maining unpaid after 90 days.” Id. at 486.
In denying her liability, the vice-president
claimed that the contract was ambiguous.
Id. at 487. The creditor, however, claimed
that the credit application was unambigu-
ous and established that the corporate offi-
cer was a personal guarantor of the debt.
Id. at 488.

The San Antonio Court agreed with the
creditor, holding that “[a] party’s signature
renders her individually liable for the debt
of another as a matter of law if the instru-
ment, on its face, is that of the person who
signed it.” Id. By agreeing to personally
pay the corporation’s delinquent account,
the corporate officer had made herself per-




sonally liable for the corporation’s debts.
Id.

b. Application of the Law to the
Facts

(7] In this case, we conclude that
David Powers has made himself personally
liable for the debt of David Powers Homes.
The language of the guaranty herein—
notwithstanding the defaced version of the
credit application in evidence—is clear and
unambiguous. Indeed, it closely mirrors
the language in Austin Hardwoods.

The application specifically states that,
by his execution of the application, Powers
certified that he was the owner, general
partner, or president of David Powers
Homes and that he “ynconditionally and
irrevocably personally guarantee[d]” the
credit account. As in Austin Hardwoods,
David Powers’s signature creates not only
a corporate liability, but individual lability
for the debt of the corporation. See 917
S.W.2d at 323.

This is not a case in which “[hlard-
working and loyal company employees”
are easily being “lured into personally
guaranteeing the debts of their employer
... despite the fact that they are signing
the document solely in their official capaci-
ty.” Taylor-Made Hose, 21 S.W.3d at 495
(Lopez, J., dissenting). Rather, this is the
company president securing credit for his
own business. We conclude that a presi-
dent of the corporation is liable for the
credit his company received by means of
his personal guaranty of his own compa-
ny’s debts.

4. Statutes of Frauds

David Powers argues further that the
guaranty is deficient because it does not
meet all the requirements of the statute of
frauds. According to Powers, the lack of a
personal signature precludes the guaran-
ty’s enforcement.

84 LUMBER CO,, L.P. v. POWERS
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a. The Law

[8] A guaranty agreement is subject to
the statute of frauds, Tex. Bus. & Com.CoDE
Ann. § 26.01(0)2) (West 2009) (including
“3 promise by one person to answer for
the debt, default, or miscarriage of another
person”), and enforcement thereunder re-
quires that it be in writing and signed by
the person to be charged. Tex BUS &
Com.ConE ANN. § 26.01(a) (West 2009).

[9] That a signature is followed by a
corporate designation does not necessarily
serve to relieve the signatory of individual
liability. See Material P’ships, Inc. V.
Ventura, 102 S.W.3d 252, 259 (Tex.App.-
Houston [14th Dist.] 2003, pet. denied);
Buchanan, 707 S.W.2d at 657-58. “A sig-
nature followed by corporate office will
result in personal lability where the indi-
vidual is clearly designated within the in-
strument as personal surety for the princi-
pal” Material P’ships, 102 S.W.3d at 259
(quoting Buchanan, 707 qW.2d at 657);
see also Am. Petrofina Co. of Tex. v
Bryam, 519 8.W.2d 484, 487 (Tex.Civ.App.-
El Paso 1975, no writ) (“The fact that a
person is under an agency relation to an-
other which is disclosed does not prevent
him from becoming personally liable where
the terms of the contract clearly establish
the personal obligation.”). The addition of
the corporate office by the signature may
be construed as descriptio personae of the
signator rather than an indication of the
capacity in which he signs. Material
P’ships, 102 SW.3d at 259 (quoting Bu-
chanan, 707 S.W.2d at 657).

b. Application of the Law to the
Facts

The guaranty language in this case spe-
cifically designates David Powers 2as an
individual when it recites: “I am the ...
president ... and I do unconditionally and
irrevocably personally guarantee this ered-
it account.” Under similar facts, the El
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Paso Court of Appeals held that a signa-
ture of a person in his corporate capacity
created liability on behalf of the individual
as well as the corporation. Awustin Hard-
woods, 917 SW.2d at 323. The corporate
title after the signature was held to be
descriptio personae, not a “limit [to] the
capacity in which the person can be held
liable” Id. Accordingly, we conclude
that David Powers’s signature on the cred-
it application met the requirements of the
statute of frauds.

¢. Rebuttal

As his primary support for the proposi-
tion that a signature with a corporate des-
ignation on a guaranty does not meet the
requirements of the statute of frauds to
bind the mdividual, David Powers cites to
the 1961 New York case of Salzman Sign
Co. v. Beck, 10 N.Y.2d 63, 217 N.Y.S.2d 55,
176 N.E.2d 74, 76 (1961), and an unreport-
ed case from the United States District
Court for the Northern District of Texas,
Lincoln General Insurance Co. . Us.
Auto Insurance Services, Inc., 2009 WL
1174641, at *9 (N.D.Tex. Apr. 29, 2009).
Both are distinguishable.

In Salzman Sign, the contract’s guaran-
ty language, in an enumerated paragraph
within the body of the contract, read:
“Where the Purchaser is a corporation, in
consideration of extending credit to it, the
officer or officers signing on behalf of such
corporation, hereby personally guarantee
the payments hereinabove provided for.”
Salzmon, 217 N.Y.S.2d 55, 176 N.E.2d at
75. There is no indication that the guar-
anty language was directly above the sig-
nature of the corporate officer. Id. In
fact, the New York Court of Appeals indi-
cated that the language was buried in a
long contract. Id. at 76, 217 N.Y.S.2d 55,
176 N.E.2d 74 (stating “There is great
danger in allowing a single sentence ina
long contract to bind individually a person
who signs only as a corporate officer.”).
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Moreover, the language itself is not in the
first person and does nol personally indi.
cate the intent on the signor’s part to hing
himself as guarantor.

The Northern District case, too, is dis
tinguishable. In Lincoln General, the con.
tract, between U.S. Auto and Lincoln Gen-
eral, signed by Doug Maxwell on behalf of
U.8. Auto, recited: “The parties agree that
all premium, return commission, profit
commission and loss adjustment expense
obligations under this Agreement shall be
secured by the Agent [US Auto] and its
affiliated companies, Gamma Group, Inc.,
CSI Agency Services, Inc. and Alpha Part-
ners, Ltd.” Lincoln Gen, 2009 WL
1174641 at *9. Lincoln General argued
that, as Doug Maxwell was allegedly au-
thorized to sign for the three corporate
entities, his signature bound all the three.
Jd. 'The court held, however, that “each
party serving as a guarantor must be a
signatory on the document.” [Id. Kven
though Maxwell may have had authority to
sign for each company, there was no evi-
dence that he did so, and the federal court
was unwilling to hold the other named
companies liable as guarantors. Id.

We need not, however, look to either
foreign jurisdictions or distinguishable fed-
eral cases. Rather, we rely upon recent
Texas authority on point with this case.
See Taylor-Made Hose, 21 SW.8d at 488;
Awstin Hardwoods, 917 SW.2d at 323.

Our sister court, the Fourteenth Court
of Appeals, came t0 a similar eonclusion
the issue in Material Portnerships, in
which Sacos, a bag manufacturing compa-
ny, was delinquent in paying its invoices to
Material Partnerships, Inc. (MPD). Mate-
rial P’ships, 102 S.W.3d at 255. The own-
er of MPI asked Lopez, the owner and
general manager of Sacos, to personally
guarantee the company debts. 1d. Lopez
provided MPI a letter reciting: “I
want to certify you [sic] that I, personally,
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guaranty all outstandings [sic] and liabili-
ties of Sacos Tubulares with Material Part-
nerships as well as future shipments.” Id.
at 256. Lopez signed the letter over the
designation, “JORGE LOPEZ VENTU-
RA, GENERAL MANAGER.” Id.

When called upon to make good on his
guaranty, Lopez claimed that he intended
to sign, and did sign, the September 25
letter in his capacity as general manager
of Sacos. Id He testified that he gave
MPI a corporate guaranty, making the
promise on the company’s behalf. Id.
Based on the holding in Taylor-Made
Hose, however, the trial court found that
Lopez's letter unambiguously indicated
Lopez’s personal guaranty. [d. at 260 (cit-
ing Taylor-Made Hose, 21 S.W.3d at 488).

Justice Frost’s concurrence to this case
and her reasoning therein are illustrative:
“If this court adopted Lopez’s construction
of the September 25th letter, the agree-
ment would be meaningless. It simply
makes no sense for Sacos to be both the
account debtor and the ‘corporate guaran-
tor’ because a guarantor is one who stands
for the debt of another”  Material
P’ships, 102 S.W.3d at 263 (Frost, J., con-
curring). Holding that Lopez had signed
in his individual capacity was the only
construction that gave the letter meaning.
Id. at 263-64.

The same logic pertains here. As in
Material Partnerships, the language of
the guaranty herein states, “I do uncondi-
tionally and irrevocably personally guaran-
tee this eredit account.” The only con-
struction that makes sense is that David
Powers personally guaranteed the loan for
his company, David Powers Homes.

2. “A guarantor is entitled to have his agree-
ment strictly construed so that it is limited to
his undertakings, and it will not be extended
by construction or implication. Where uncer-
tainty exists as to the meaning of a contract of

We conclude that David Powers’s signa-
ture on the credit application was suffi-
cient to meet the requirements of the stat-
ute of frauds.

5. The Scope of the Guaranty

Finally, David Powers challenges the
applicability of the guaranty to certain
purchases which he alleges were not made
by David Powers Homes, but were in-
stead made by David Powers Homes s.T,
Ltd. or David Powers Homes W.0., Ltd.
According to David Powers, the records
84 Lumber offered into evidence, which
identify David Powers Homes, Inc. as the
customer, are not sufficient to establish
purchases by David Powers Homes. 84
Lumber maintains that the liability of
David Powers Homes was “quantified
when the trial court entered summary
judgment against the corporate defen-
dant” Accordingly, “David Powers, indi-
vidually owes what is owed by David Pow-
ers Homes.”

a. The Law

[10-12] In construing a guaranty con-
tract, the primary concern of the reviewing
court is to ascertain the intent of the par-
ties. Coker, 650 S.W.2d at 393. If there is
uncertainty about the meaning of a guar-
anty contract and two reasonable construc-
tions may be made, the reviewing court
will apply the construction most favorable
to the guarantor. Clark v. Walker—Kurth
Lumber Co., 689 SW.2d 275, 278 (Tex.
App.-Houston [Ist Dist.] 1985, writ refd
nre). The rule of strictissimi juris is
applied to prevent the extension of the
guarantor’s obligation by implication be-
yond the written terms of the agreement.”
Id.

guaranty, its terms should be given a con-
struction which is most favorable to the guar-
antor.” Coker v. Coker, 650 S W.2d 391, 394,
n. 1. (Tex.1983) (citations omitted).
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[13,14] Unless the guaranty agree-
ment itself sets forth a more extensive or
more limited liability, the guarantor’s lia-
bility on a debt is measured by the princi-
pal’s liability. W. Bank-Downtown v.
Carline, 757 SW.2d 111, 118 (Tex.App.-
Houston [ist Dist.] 1988, writ denied).
“[A] judgment against the principal obligor
conclusively establishes the extent of the
principal’s liability with respect to a guar-
antor, if that judgment is obtained in a suit
of which the guarantor had full knowledge
and an opportunity to defend....” May-
field v. Hicks, 575 S W.2d 571, 574 (Tex.
Civ.App.-Dallas 1978, writ ref’d n.r.e.).

Muayfield makes clear that, unless the
guarantor could actually assert the defens-
es of its principal in the underlying case,
this general rule does mnot apply. Id.
“Thig is true beecause the guarantor may
have had no authority to answer in the
principal’s behalf or to defend in the name
of his principal.” Id. Instead, as also
contemplated by Mayfield, “the opportuni-
ty to defend must be such that the guaran-
tor can actually control the suit with re-
spect to any defenses meluding  those
available to the primary obligee.” Id.

b. Application of the Law to the
Facts

[151 David Powers, the guarantor, was
party to the underlying suit, as was Dayid
Powers Homes, the company he serves as
president. Both he and his company were
fully aware of the suit. Both he and his
company had an opportunity to defend
against the summary judgment that was
rendered against David Powers Homes.
Both David Powers and David Powers
Homes were represented by the same at-
torneys in the underlying litigation. In-
deed, David Powers Homes could neither
have entered into the contract with 84
Lumber nor defended itself in the litiga-
tion without the active participation of
David Powers, its president. See In re
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Mevvill Lynch Trust Co. FSB, 235 SW.34
185, 188 (Tex.2007) (corporations can only
act through their human agents).

We hold that the judgment against
David Powers Homes conclusively estal-
lishes the extent of the liability of David
Powers Homes with respect to David Pow-
ers, its guarantor. :

Conclusion

We sustain 84 Lumber’s sole issue, re-
verse the portion of the trial court’s judg-
ment that denied summary judgment on 84
Lumber’s claims against David Powers in-
dividually and that granted David Powers’s
cross-motion for summary judgment
against 84 Lumber, and we render judg-
ment that David Powers is liable as guar-
antor for the full amount of the judgment
against David Powers Homes.
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